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Next week, the United States Supreme Court is set to hear oral arguments in Texas v. United States. The
case, whose outcome will have an effect on millions of undocumented immigrants seeking deportation
relief and their families, is of enormous importance to immigrant communities and nativists alike.

Leaders within an organized movement of anti-immigrant activists have not only publicly advocated
against President Obama’s executive action to grant Deferred Action for Parents of Americans and
Lawful Permanent Residents (DAPA), they have also been closely involved in crafting and mobilizing a
legal challenge to the initiative ever since it was announced. This is not a new strategy for the anti-
immigrant movement, which has long used the legal system to fight for its twin goals of dramatically
reduced immigration levels and policies that support attrition through enforcement or outright
deportation—all in support of the long-term goal of preserving the United States’ white majority.

As an integral part of the organized anti-immigrant movement, the Immigration Reform Law Institute
(IRLI) has been the primary powerhouse behind this legal strategy. In recent years, IRLI lawyers have
brought several cases to the highest levels of the United States court system. Three cases, masterminded
by IRLI counsel and current Kansas Secretary of State, Kris W. Kobach, have been largely unsuccessful
and cost municipalities millions of dollars. Despite these failures, IRLI and its attorneys have become a
regular presence in the country’s most prominent immigration-related cases. In addition to taking on
legal battles, IRLI staff also draft legislation and work with lawmakers to flood state legislative dockets
with anti-immigrant bills. The most recognizable example is Arizona’s infamous SB 1070, which Kobach
co-authored.

This report details IRLI’s role in key legal battles on immigration policy over the last decade, and its work
to pave the way for the Texas v. United States case to be heard next week.

IRLI was founded in 1987 by John Tanton, an Immigration Studies, as we're calling it, is
avowed white nationalist and eugenicist who starting off as a project of FAIR."
formed the modern-day anti-immigrant
movement. After establishing the cornerstone In a separate letter soliciting funds from the
anti-immigrant organization, Federation for Cordelia Scaife May Charitable Trust, dated
American Immigration Reform (FAIR), in 1979, September 17, 1985, Tanton wrote, "We're in the
Tanton would go on to either found, or assist in process of setting up as independent projects
founding, a constellation of organizations to both the Center for Immigration Studies, and the
advance his nativist goals. Litigation Program." The latter project would
become IRLI and thrust Tanton’s bigoted vision
Most clearly illustrating these goals, Tanton into the judicial system.

wrote, “I have come to the point of view that for
European-American society and culture to
persist requires a European-American majority
and a clear one at that.”

To support FAIR’s efforts, Tanton founded the

anti-immigrant think-tank Center for In July 2006, Hazleton, Pennsylvania, Mayor
Immigration Studies (CIS) in 1985. Although it Lou Barletta signed the Illegal Immigration
presents itself as distinct and unconnected to Relief Act.

Tanton’s original group, CIS began as a project of ] ) )

FAIR. "For credibility," Tanton wrote in One of the most prominent ordinances in the act
September 1985, "this will need to be established a $1,000-per-day fine on landlords
independent of FAIR, though the Center for who rent to undocumented immigrants.

reported in August 2006 that
Barletta claimed his goal was to make Hazleton
“the toughest place on illegal immigrants in
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America." Barletta added, "I will get rid of the
illegal people. It's this simple: They must leave."
In FAIR’s , the
organization noted that FAIR and IRLI worked
with Hazleton officials as they "refined the
ordinances in September to withstand the
inevitable legal challenges.” The newsletter also
adds that Barletta spoke at FAIR’s Board of
Advisors dinner on September 30, 2006, as "a
way of showing his appreciation for the support
that the organization has provided him and
Hazleton as they seek a response to their illegal
immigration problem."

The “inevitable legal challenges” Barletta and
FAIR were preparing for came and the nearly
decade-long process cost the small city of
Hazleton an immense sum of money.
Concurrently, a similar ordinance in Farmers
Branch, Texas, was also challenged in court,
costing the municipality more than millions of
dollars in legal fees.

Kobach, then Senior Counsel for IRLI, assisted in
drafting the discriminatory policies and
represented both Hazleton and Farmers Branch
in their respective legal defenses. As FAIR noted
in its September 2007 newsletter, FAIR and IRLI
officials assisted in drafting the ordinances to
ensure they “did not infringe on the federal
government’s authority over immigration policy.”
The case against the Hazleton ordinance went to
trial in March 2007 before the United States
District Court for the Middle District of
Pennsylvania.

Among other tactics, IRLI attorneys enlisted
FAIR Special Projects Director Jack Martin, to
provide “expert testimony on the impact of illegal

immigration on local communities." Despite
these efforts, Kobach and the Hazleton staff were
not able to persuade Federal Judge James
Munley that the anti-immigrant ordinances were
constitutional. Munley issued a in the
case on July 27, 2007, citing that "federal rules
govern nearly every aspect of the immigrant
experience" and the local ordinances were
ultimately unconstitutional.

IRLI and Hazleton appealed Munley’s ruling and
the case was heard by the U.S. Third Circuit
Court of Appeals in October 2008 and again in
July 2012, following the U.S. Supreme Court’s
ruling on Arizona’s infamous anti-immigrant law
SB 1070. In both instances, the Third Circuit
issued opinions—in and

, respectively—upholding Judge Munley’s
ruling that Hazleton’s ordinance was
unconstitutional. The latter opinion was issued
only three days after Judges on the Fifth Circuit
Court of Appeals the ordinance in
Farmers Branch was similarly unconstitutional.

Denied by two states and two separate appeals
courts, Kobach, IRLI, and FAIR once again
appealed the court decision in hopes of arguing
their case before the U.S. Supreme Court. Their
appeal was denied on March 3, 2014.

After the country’s highest court had spoken,
Kobach and IRLI had only one thing to show for
their years-long litigation effort: multi-million-
dollar legal bills for the municipalities they
defended in court.

reported in October 2015 that Hazleton
would have to pay $1.4 million to attorneys that
challenged the ordinance. The figure was
reduced by Munley from the original $2.8
requested after Kobach noted Hazleton "is in
severe financial distress and on the verge of
bankruptcy."

In Farmers Branch, the consequences were even
more devastating.

reported in June 2014 that the City Council “cut
its losses” and approved a final payment of $1.4
million to lawyers that challenged the anti-
immigrant ordinance. The payment brought the
total figure to over $7 million. “Farmers Branch
previously had spent more than $6 million
defending the ordinance, which was never
enforced,” the Morning News added.
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Arizona v. United States: The
Courts and SB 1070

Unlike the housing ordinance legal battles, a
product of Kobach and IRLI’s legislative work in
Arizona did make its way to the U.S. Supreme
Court in 2012: the notoriously anti-immigrant
Support Our Law Enforcement and Safe
Neighborhoods Act or SB 1070, as the act is more
commonly known.

Kobach worked with Arizona State Sen. Russell
Pearce, the primary sponsor of SB 1070, to draft
the legislation. The legislature sent the bill to
Gov. Jan Brewer, which she signed on April 23,
2010. Once signed, the law was scheduled to go
into effect on July 29, 2010, but it was challenged
by the U.S. Department of Justice, who filed the
case against SB 1070 in the United States
District Court for the District of Arizona on July
9, 2010.

Kobach worked with Arizona State Sen. Russell
Pearce to advance SB 1070. While in office,
Pearce emailed supporters an article from from
the neo-Nazi group National Alliance’s website.
Pearce also maintained a friendship with known
neo-Nazi and border vigilante J.T. Ready until,
in 2012, Ready murdered four people including
his girlfriend and her infant daughter before
turning his gun on himself. Pearce was ejected
from office in 2011 but later became first vice
chair of the Arizona Republican Party. He
resigned from that position in 2014 after claiming
on his radio show, "You put me in charge of
Medicaid, the first thing I'd do is get [female
recipients| Norplant, birth-control implants, or
tubal ligations. Then, we'll test recipients for
drugs and alcohol, and if you want to [reproduce]
or use drugs or alcohol, then get a job.”

IRLI and FAIR officials supported Arizona both
in the courts and in the public sphere. IRLI
attorneys, led by Michael Hethmon and Kris
Kobach, made regular media appearances
supporting the Arizona policies while they were
being challenged. In its June 2010 newsletter,
FAIR boasted that the “most consistent element”
of media’s SB 1070 coverage was the “reliance on
FAIR to provide concise and accurate

information.” FAIR claimed that, between mid-
April and mid-May of 2010, its spokespeople
appeared on:

o “78 national, international, and local
radio programs,”

e “24 national, international and local
television programs” and,

e “30 print news stories (some of which
were syndicated in hundreds of
newspapers).”

In another example, during a May 2012 debate
in Cleveland, IRLI’s Hethmon extolled the anti-
immigrant virtues of self-deportation. "By
making the environment for illegal aliens so
inhospitable, especially in economic terms—if
you can't get a job, can't pay rent—then maybe
it's not the good deal it's cracked up to be,”
Hethmon said.

Meanwhile, SB 1070 was already having a
significantly adverse impact on Arizona’s local
economy. In November, 2010, the Center for
American Progress estimated Arizona had lost
$141 million in direct spending in the four
months following SB 1070's passage. And as The
Arizona Republic reported in January 2013,
Phoenix city officials noted the adverse impact of
decreased tourist revenue and other economic
boycotts, when they projected “a difference of
about $132 million in direct spending.”

In the courts, IRLI attorneys filed briefs in
conjunction with the American Center for Law
and Justice at every level of the judiciary
considering the case. At the district court level,
IRLI and associates filed a brief on July 20, 2010
on behalf of over three dozen members of the
United States Congress. IRLI repeated this in a
with a September 2, 2010 brief to the appeals
circuit. When the case reached the Supreme
Court, IRLI attorneys filed briefs on behalf of the
members of Congress, the Committee to Protect
America’s Border, and the Secure States
Initiative, respectively.

District Court Judge Susan Bolton blocked
multiple key provisions of SB 1070 in a July 27,
2010 ruling. Among other things, Bolton ruled
that “[flederal resources will be taxed and
diverted from federal enforcement priorities as a
result of the increase in requests for immigration
status determination.”
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Ina following Bolton's decision,
FAIR President Dan Stein lamented that
portions of SB 1070 were enjoined, but expressed
confidence they would ultimately be found
constitutional. "The opinion of one unelected
federal judge can, unfortunately, delay the
implementation of protections urgently needed
by Arizonans, but she will not have the final
word," Stein said.

Arizona appealed the decision to the United
States Ninth Circuit Court of Appeals, which
heard the case in November 2010 and upheld
Bolton’s earlier ruling in an

The U.S. Supreme Court heard arguments in
Arizona v. United States on April 25, 2012.
During and after arguments, representatives
from the organized anti-immigrant movement
including Stein and Martin, of FAIR, spoke with
activists and media outside the court. Kobach
was also in attendance, as seen in footage
showing a portion of his remarks from a small
stage that day where he expressed optimism
about the case and thanked listeners and “the
great state of Arizona for writing this law and
passing this law.”

Despite Kobach’s optimism, the Supreme Court
struck down three of SB 1070’s four provisions
brought before it in a 5-3 decision on June 25,
2012. The Court reversed provisions that would
require immigrants to carry documents at all
times, allow police to arrest individuals on the
suspicion they were undocumented, and make it
a crime for undocumented immigrants to seek
employment. Unfortunately, the court did not
strike down the controversial “show me your
papers” provision which allowed police to verify a
person’s immigration status while enforcing
other laws and made room for racial profiling
and illegal detentions.

Ina , FAIR's Stein
obfuscated the rulings that struck down the
majority of SB 1070’s provisions and described
the decision as "an important victory for the
people of Arizona and citizens everywhere who
want their jobs, tax dollars and security
protected from mass illegal immigration."
Indeed, the Court did troublingly uphold some of
SB 1070’s provisions, but the fact remains that
the majority of the extremist provisions that

IRLI and FAIR expressed so much confidence in
were deemed unconstitutional.

A few short months after the Supreme Court’s
decision in Arizona, Kobach initiated a new
lawsuit that arguably set the stage for Texas v.
United States.

Crane v. Napolitano came as a response to the
Obama Administration’s June 15, 2012,
announcement of the Deferred Action for
Childhood Arrivals (DACA) program. DACA
provides temporary deportation relief and work
authorization for an estimated 1.5 million young
undocumented immigrants. Kobach drafted the
lawsuit and filed it on August 23, 2012, in the
United States District Court for the Northern
District of Texas, on behalf of 10 Immigration
and Customs Enforcement (ICE) agents. Chris
Crane, president of the National ICE Council
union, served as lead plaintiff and spokesperson
for the ICE agents involved in the case.

That same day, anti-immigrant group
NumbersUSA announced that it would
financially support the legal effort against
DACA.In a that reads more as a
fundraising appeal than an announcement,
NumbersUSA Founder and President Roy Beck
said the ICE agents’ legal team would be “funded
entirely by NumbersUSA member contributions.”
Mississippi Gov. Phil Bryant his state
would join Kobach and NumbersUSA’s lawsuit
on October 10, 2012.

In a ruling that may have significant impact on
Texas, District Court Judge Reed O’Conner
determined in a that
Mississippi’s claims of increased fiscal costs from
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DACA was "insufficiently concrete to satisfy the
constitutional requirements of standing because
it is conjectural and based on speculation."
O’Connor later dismissed the ICE agents’ case on
jurisdictional grounds in a July 31, 2013,
decision.

Kobach, the ICE agents, and Mississippi
appealed Judge O’Connor’s decision and their
case moved to the Fifth Circuit Court of Appeals.
A three-judge panel upheld O’Connor’s ruling in
an April 7, 2015, decision. "Neither Mississippi
nor the Agents have alleged a sufficiently
concrete and particularized injury that would
give Plaintiffs standing to challenge DACA," the
judges wrote. "For this reason, we affirm the
district court’s dismissal of Plaintiffs’ claims for
lack of subject matter jurisdiction."”

Following the panel’s April 2015 decision,
Kobach and the plaintiffs requested their case be
reheard by the full Fifth Circuit court. IRLI filed
an amicus brief on June 29, 2015, supporting this
effort. The Court ultimately denied that request
and Kobach and his plaintiffs did not appeal.

Anti-immigrant leaders once again attempted to
use individual states as plaintiffs against the
President’s deportation relief programs, as
Kobach attempted with Mississippi in Crane, in
Texas v. United States.

Following continued congressional inaction on
meaningful immigration reform, President
Obama announced on November 20, 2014, that
he would expand the DACA eligibility
requirements and create the Deferred Action for
Parents of Americans and Lawful Permanent
Residents (DAPA) program. These initiatives
would expand temporary deportation relief to an
estimated six million undocumented immigrants
and was expected to begin in May 2015.
However, because of litigation instigated--in
consultation with Kobach--by the Texas Attorney
General’s Office, the expanded programs have
not gone into effect.

On December 3, 2014, then-Texas Attorney
General Greg Abbott announced that his office
would take legal action against the deportation
relief programs. Abbott’s office was initially

joined by 16 other states—a number that
eventually increased to 26 total states.

Multiple attorneys general publicly disagreed
with their governors who joined Abbott’s lawsuit.
Mississippi Attorney General Jim Hood, for
example, described the lawsuit as “governor-
driven litigation which involves policy and drags
us into litigation we might not initiate on our
own.” Hood co-authored a December 2014 letter
signed by 16 other attorneys general urging
Congress to enact more permanent immigration
reforms. Seven of the signees represented plaintiff
states in the Texas-led lawsuit.

Neither Kobach nor IRLI are formally
representing any of the plaintiff states in the
case, but evidence, as described below, suggests
Kobach has been involved since the case’s
beginning.

On November 22, 2014, two days after President
Obama’s announcement, The Washington Post
reported that Kobach has already begun drafting
a lawsuit. The Post’s Eli Saslow reported that
Kobach had been speaking at a community
forum in Tonganoxie, Kansas, the night of the
President’s announcement. Saslow described the
situation as “the most pivotal moment of
[Kobach’s] career.”

As news of the president’s announcement
circulated, Kobach discussed it with the
Tonganoxie group. “He tells the group he has
already begun drafting a suit as the lead
attorney, with plans to file it in early December,”
The Post reported. “Texas is interested in being a
plaintiff. So are a few other states.” The Post
added that Kobach’s lawsuit had “40 or 50 pages
already written.”

Emails obtained by the Center for New
Community further indicate that Kobach and the
Texas Attorney General’s Office were preparing
for legal action, as The Post reported. Center for
New Community staff obtained these emails
through a series of public records requests to
offices of the attorney general in plaintiff states.
The requests sought communications pertaining
to Texas v. United States and communications
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with certain key anti-immigrant leaders. Yet
with one important exception, all requests to
obtain these communications were either
rejected or have, to date, gone unanswered.

On the afternoon of the president’s
announcement Andrew Oldham, a deputy
solicitor general in Texas, sent an email to 29
individuals representing the offices of at least 20
state attorneys general stating that “The State of
Texas is considering litigation against the
President’s immigration-related Executive
Orders. Please let me know if you are interested
in joining the lawsuit.” Oldham added, “We will
circulate a legal memo to interested States early
next week.”

Oldham circulated the memo—six pages in
total—to interested parties on November 25,
2014. “At this time, our plan is to file something
next week,” Oldham wrote in an accompanying
message, “if your State would like to join this
legal challenge, please let us know by the close of
business on Tuesday, December 2.” The deadline
was later moved to noon on Wednesday,
December 3, 2014.

The morning of December 3, Kobach appeared on
Wichita radio host Joseph Ashby’s program.
During the interview, Kobach reiterated his
involvement in the lawsuit. “I am playing a role,”
Kobach said. “I don't know if I'm taking the lead
or not, but as many people know, instead of
spending my spare time golfing I do litigate.”
Kobach added, “litigation is beginning and I am
involved in assembling plaintiffs and attorneys
around the country to get this done.”

Hours later, The Texas Attorney General’s Office
announced the legal action.

As the states’ lawsuit was heard by the courts—
first in the Southern District of Texas and then
by the Fifth Circuit Court of Appeals—the
organized anti-immigrant movement continued
to publicize the case. FAIR and IRLI were given
a considerable boost by its allies in Congress
when Kobach was invited to testify on the merits
of the case before members of the Senate
Judiciary Committee during a hearing, titled
“Reining in Amnesty: Texas v. United States and
Its Implications.”

In January 2015, Sen. Jeff Sessions (R-AL)
became chairman of the Senate Judiciary’s
immigration subcommittee. For years, Sessions
has been one of the organized anti-immigrant
movement’s most strident allies in Congress.
Recently, Sessions has garnered attention for his
role in advising Donald Trump’s presidential
campaign. Kobach, too, has advised the Trump
campaign. Specifically regarding the candidate’s
proposal for a wall on the U.S.-Mexico border,
Kobach told The Topeka Capital-Journal on
April 10, 2016 “I have been in touch with Mr.
Trump directly and his campaign team about
this issue.”

IRLI staff have supported the states’ legal efforts
in the form of amicus briefs with as the case has
worked its way through the courts. IRLI
announced it filed its first brief with the United
States District Court for the Southern District of
Texas on January 8, 2015. As the case moved to
the Fifth District Court of Appeals, IRLI
announced on May 11, 2015 it had filed another
brief supporting the plaintiff states. In this
instance, IRLI filed the brief on behalf of FAIR,
anti-immigrant group The Remembrance Project,
and the National Sheriffs’ Association.

Predictably, other organizations that have
worked with IRLI in the past also supported the
plaintiff states and the case worked its way
through the courts. These include the American
Center for Law and Justice; Arizona Sheriff Joe
Arpaio; and State Legislators for Legal
Immigration, a coalition of state lawmakers with
close ties to IRLI and FAIR.

On April 4, 2016, IRLI filed two briefs, authored
by Executive Director Dale Wilcox and Senior
Counsel Michael Hethmon, as the case was to be
heard by the U.S. Supreme Court. One of the
briefs was filed on behalf of FAIR while the other
was on behalf two worker associations IRLI
attorneys have represented in other lawsuits,
Save Jobs USA and the Washington Alliance of
Technology Workers.

And much like when IRLI and FAIR were
involved, but not litigating legislation, the groups
will have a presence at the Supreme Court on
April 18, 2016, as oral arguments begin. FAIR


http://www.judiciary.senate.gov/meetings/reining-in-amnesty_texas-v-united-states-and-its-implications
http://www.prnewswire.com/news-releases/irli-joins-half-the-states-in-the-union-in-their-fight-against-the-obama-administrations-executive-actions-on-amnesty-300018165.html
http://www.prnewswire.com/news-releases/irli-joins-half-the-states-in-the-union-in-their-fight-against-the-obama-administrations-executive-actions-on-amnesty-300018165.html
http://www.prnewswire.com/news-releases/irli-amicus-brief-challenges-obamas-executive-action-300081140.html
http://www.irli.org/#!IRLI-Files-Two-Briefs-in-the-Supreme-Court-Opposing-President-Obama’s-Attempt-to-Grant-Mass-Amnesty-by-Executive-Action/qyawj/5702b1070cf2c53596a8e431

issued a press release on April 14, announcing
that both FAIR President Dan Stein and IRLI’s
Dale Wilcox will be available to media
“throughout the day and live following oral
arguments” at “the steps of the United States
Supreme Court, or by telephone.”

Neither Kobach nor any other IRLI attorney will
argue before the justices of the Supreme Court in
Texas v. United States. But the work of IRLI, and
Kobach specifically, has clearly laid the
groundwork for this significant case and
supported it in other ways. As this report shows,
IRLI and the anti-immigrant movement have
attempted to implement extremist policies across
the country. Time and time again, elected
officials and other government employees have
turned to IRLI representatives for legislative and
legal advice.

Fortunately, the judicial system has largely
rejected IRLI and FAIR’s extremist policies up to
this point. Whether this trend continues remains
to be seen, but the anti-immigrant movement has
shown its willingness to fight at the highest
levels to advance nativist policies that have an
immense burden on public resources and
stigmatize the vibrant immigrant communities
that are an integral part of our country.

Center for
New Community
April 15, 2016
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